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 1.  TIME:  9:00   CASE#: MSC16-01102 
CASE NAME: DARLA MUTTER VS. MERITAGE HOMES 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY VALUE PLUMBING CO. 
* TENTATIVE RULING: * 
 
Hearing required.  Counsel’s declaration states only “Insurance considerations require 
termination of the representation.”  Understanding that all that is required is that “the declaration 
must state in general terms and without compromising the confidentiality of the attorney-client 
relationship” why a motion is necessary (CRC 3.1362(c)), this is still insufficient.  Counsel must 
be prepared to provide further explanation. 

 

  

  2.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION FOR LEAVE TO FILE DOCUMENTS UNDER SEAL 
FILED BY REMINGTON LODGING & HOSPITALITY LLC 
* TENTATIVE RULING: * 
 
Defendant moves to file under seal Exhibit 5a to the Declaration of Lisa Bowman submitted in 

opposition to plaintiff’s motion for class certification.  The document in question describes 

certain mechanisms used by Defendant in the operation of some of its properties, specifically 

the tracking of the status of rooms and the activities of employees.   

The Court may order documents filed under seal where (1) There exists an overriding interest 

that overcomes the right of public access to the record; (2) The overriding interest supports 

sealing the record; (3) A substantial probability exists that the overriding interest will be 

prejudiced if the record is not sealed; (4) The proposed sealing is narrowly tailored; and (5) No 

less restrictive means exist to achieve the overriding interest.”  (CRC 2.550(d).)  To grant such a 

motion, the court must not only make the findings required, but “[s]pecifically state the facts that 

support the findings[.]” 

The document in question contains information, ordinarily kept confidential, that describes the 

ways and means by which defendant manages the properties in question and appears to be 

proprietary.  If it became known to competitors, it could be used to the advantage of the 

competitor. There is little, if any, public interest in access to this particular information because it 

is not of value to the public generally. Accordingly, there is an overriding interest that overcomes 

the right of public access, which supports sealing the record, and which would be prejudiced if 

the record were not sealed.  The sealing request is narrowly tailored, because it applies only to 

the one relatively brief document containing the information in question. 

Defendant is directed to prepare a proposed order reflecting these findings. 
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 3.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION FOR CLASS CERTIFICATION 
FILED BY RINA ACOSTA 
* TENTATIVE RULING: * 
 

In this motion for class certification (“Motion”), plaintiff Rina Acosta (“Plaintiff” or  
“Acosta”) seeks to certify three proposed classes, two of which include three subclasses, of 
current or former hourly non-exempt employees of Defendant Remington Lodging & Hospitality, 
LLC (“Defendant” or “Remington”), who have worked at Remington’s California hotels since 
December 20, 2012. (Motion at 1:24-26.) Remington opposes certification. 

The Court is inclined to grant certification in part. Parties are to appear at the hearing 
prepared to discuss appropriate limitations on the class definitions, as well as issues related to 
manageability. 

I. Background 

Remington manages eleven hotels in California. (Defendant’s Response to Special 
Interrogatory No. 2, Ex. 5 to Boucher Decl.) These include several different brands of hotels and 
span a range of target markets. In addition to covering eleven separate hotel properties, the 
proposed classes include over 30 different job classifications from housekeepers to bartenders 
and employees working in accounting. 

Plaintiff worked as a housekeeper at Remington’s Walnut Creek Embassy Suites 
location, from approximately May 30, 2013 to February 12, 2015, when she was terminated. 
(Motion, 2:5-7.) Plaintiff alleges that she was routinely assigned too many rooms to clean, many 
of which required extensive cleaning and, as a result, it was nearly impossible to attend to all 
rooms within her eight-hour shifts. (Motion, 9-14.) 

Plaintiff has filed this action to recover for missed meal and rest periods that she claims 
to have missed as a result of Remington’s allegedly unlawful meal and rest break policies and 
systematic understaffing that caused constant pressure on employees to delay and forego 
legally required meal and rest breaks. (See Motion, 2:16-26; see also Complaint, ¶1.)  

California Labor Code § 226.7 states, in relevant part, that “[a]n employer shall not 
require an employee to work during a meal or rest or recovery period [. . .].” The employer must 
relinquish control over an employee’s activities during these breaks. (Brinker Restaurant Cmp. 
v. Superior Court (2012) 53 Cal. 4th 1004, 1040-41; Augustus v. ABM Security Services, Inc. 
(2016) 2 Cal.5th 257, 264.)  

Plaintiff proposes three primary classes of non-exempt employees: (1) the Rest Period 
Class, which was deprived of rest break periods; (2) the Meal Period Class, deprived of meal 
periods; and (3) the Final Pay Class, which is derivative of the other classes in that it includes 
former employees who were not paid for missed meals and breaks upon separation from 
employment. (Motion, 9:10-10:20.)  

Plaintiff further proposes that the Rest Period Class and Meal Period Class be divided 
into three subclasses, depending on dates of employment, since the operative corporate policy 
on meals and breaks has changed over time. Acosta’s criticisms of the various policies primarily 
relate to omissions of certain language, rather than affirmative conflicts with California law. She 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/30/20 

 
 

- 3 - 

takes issue with the policies’ failures to describe when breaks are to be taken, as well as the 
requirement that employees stay on premises during their breaks. (See Boucher Decl., Exs. 11-
13, Ex. 3 at 73:18-22.) 

In support of the Motion, Plaintiff submits her own declaration as well as declarations 
from consultant, Brian-Kriegler, PhD, who conducted statistical analysis of the frequency of 
alleged violations, and from her attorneys, who provide their qualifications to represent the 
classes. Plaintiff also submits deposition testimony by Remington’s PMQ, Amy Bona (Boucher 
Decl., Ex. 3), Remington discovery responses (Boucher Decl., Exs. 4-5), and signed 
declarations from four other former employees who describe having been deprived of meal and 
rest breaks (Boucher Decl., Exs. 7-10), as well as a proposed trial plan in which she proposes 
to use timekeeping data, representative testimony, and statistical sampling methods to make 
the trial manageable (Boucher Decl., Ex. 14.)  

In its Opposition, Remington argues that the subclasses were not pleaded in plaintiff’s 
complaint, nor are they ascertainable because the applicable policy as to each employee 
depends on how the policies were rolled out at each hotel, and when. Remington states that, 
because the proposed classes include 34 different job positions across 11 different hotels with 
varying brand requirements and ways of assigning rooms to attendants, no uniform policy 
suitable for a class action exists and individual issues predominate. Remington supports this 
argument by submitting declarations of 39 employees who generally testify to their differing job 
duties and say they were not deprived of meal or rest periods. Remington also submits a 
declaration by Remington’s VP of HR, Johnny Morales, who describes the wide range of hotel 
procedures and positions captured by the Motion. Remington also submits a rebuttal 
declaration by its consultant, Joseph A. Krock, PhD., and an opposition to Plaintiffs trial plan, 
which it argues would be unmanageable, prejudicial, and gloss over liability issues. (Bowman 
Decl., Ex. 6.) 

It bears noting that one case cited by Defendant, Cacho v. Eurostar, Inc. (2019) 43 
Cal.App.5th 885, has been ordered de-published since Defendant’s briefs were filed. 
Independently, however, this Court agrees with Defendant that the omissions about timing of 
breaks in Remington’s policies do not necessarily make the policies illegal. 

II. Evidentiary Objections 

A. Plaintiff’s Objections 

Plaintiff has filed numerous objections to Defendant’s evidence in support of its 
opposition, arguing that the statements by employees related to their meal and rest breaks lack 
foundation, are improper expert opinions, legal conclusions, speculative, hearsay, irrelevant, 
and violations of the Best Evidence Rule. As discussed below in relation to Plaintiff’s Motion to 
Strike these declarations, these objections go to the weight of the evidence. The objections are 
overruled. 

B. Defendant’s Objections 

Defendant has “objected” to much of Plaintiff’s evidence on reply pursuant to Evidence 
Code section 356, which allows a party objecting to a statement to introduce the rest of the 
statement for proper context. To the extent that these are “objections,” they are overruled, but 
the Court has reviewed the additional evidence submitted by Defendant. 
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III. Analysis 

Code of Civil Procedure section 382 authorizes class action suits in California “when 
the question is one of a common or general interest, of many persons, or when the parties are 
numerous, and it is impracticable to bring them all before the court . . . .” (Code Civ. Proc. 
§ 382.) The proper legal criterion for deciding whether to certify a class under Code of Civil 
Procedure section 382 is whether plaintiff has established by a preponderance of the evidence 
that a class action is superior to alternative means for a fair and efficient adjudication of the 
litigation. (Sav-On Drug Stores, Inc. v. Super. Ct. (2004) 34 Cal.4th 319, 332.) The certification 
question is essentially a procedural one that does not ask whether an action is legally or 
factually meritorious. (Id. at p. 326; see also Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 
439-40.) 

The party seeking class certification under section 382 has the burden of establishing 
(1) the existence of an ascertainable class, (2) a well-defined community of interest among the 
class members, and (3) that substantial benefit to litigants and the court would result from class 
certification. (See, e.g., City of San Jose v. Super. Ct. (1974) 12 Cal.3d 447, 458.)  

In general, courts should not consider the merits of the claim in determining whether to 
certify a class action. (Brinker Restaurant Corp. v. Sup.Ct. (Hohnbaum) (2012) 53 Cal.4th 1004, 
1017, 1023.) “Claims alleging that a uniform policy consistently applied to a group of employees 
is in violation of the wage and hour laws are of the sort routinely, and properly, found suitable 
for class treatment.”  (Id. at 1033.)  

A. Ascertainable Class 

Ascertainability is determined by examining (a) the class definition; (b) the size of the class; 
and (c) the means available for identifying class members. (Noel v. Thrifty Payless, Inc. (2019) 7 
Cal.5th 955, 974.) A class is “ascertainable” within the meaning of section 382 if it is defined “in 
terms of objective characteristics and common transactional facts that make the ultimate 
identification of class members possible when that identification becomes necessary. […] [T]his 
standard [includes] class definitions that are sufficient to allow a member of the class to identify 
himself or herself as having a right to recover based on the class description.” (Id. at 980, 
internal citations omitted.) 

1. The class definition:  

The class definition should identify a group of unnamed plaintiffs by objectively 
describing a set of common characteristics sufficient to allow a member of that group to identify 
himself or herself as having a right to recover based on that description. (Lee v. Dynamex, Inc. 
(2008) 166 Cal.App.4th 1325, 1334.)  

Here, Plaintiff proposes to define the Rest Period Class based on the time records of 
defendant, including any non-exempt employee whose time records indicate a shift of more than 
3.5 hours between December 20, 2012 and the date of judgment in this action. (Motion at 9:16-
27) Similarly, the Final Pay Class simply requires one to know whether they previously worked 
for Remington as a non-exempt employee, and when. These definitions describe objectively 
identifiable groups whose members would be capable of identifying themselves.  

Plaintiff proposes to define the Meal Period Class as any non-exempt employees who 
were “denied meal breaks to which they were entitled pursuant to [various applicable laws and 
regulations].” (Motion at 10:1-20.) The Court has concerns about the ascertainability of such a 
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class. Because this class is defined explicitly in terms of ultimate liability, it would seem unlikely 
that employees would be able to identify themselves on this basis. (See Lee, supra, 166 
Cal.App.4th at 1334.) A putative class member, receiving notice and being asked whether to 
opt-out, would not be able to determine readily whether she is in the class or not, and therefore 
would have considerable difficulty deciding what to do. Someone receiving the notice would 
need legal advice to determine if she is a member. The Court would also not know who is in the 
class until liability has been determined. If this case were litigated, we would not necessarily 
know who would be bound by a judgment. The definition of the meal class lacks the precision 
and objectivity required.  

As to the subclasses, one would not expect any employee, current or former, to know 
what version of Remington’s policy applied to their work at Remington. Because the subclasses 
are defined in terms of when the policies “went into effect,” the lack of uniformity in roll-out of 
these policies is problematic. According to Remington’s evidence, Remington itself would not 
know which policy applied to which employee, and when, unless and until it examined the 
relevant personnel files. The definitions of the subclasses do not sufficiently describe common 
characteristics such that a member of each subclass would be able to identify himself or herself 
as having a right to recover. 

The Rest Period Class and Final Pay Class definitions appear to be precise and 
objective, while the subclasses and Meal Period Class do not.  

2. The size of the class:  

The numerosity requirement is satisfied where the class members are so numerous that 
it is impracticable to bring them all before the court. (Code Civ. Proc. § 382.) There is no 
predetermined minimum number of class members necessary as a matter of law for the 
maintenance of a class action. (See Hebbard v. Colgrove (1972) 28 Cal.App.3d 1017, 1030.) 
There are approximately 4,367 persons who have been employed by Remington at its California 
hotels as non-exempt employees since December 20, 2012 (Defendant’s Second Amended 
Response to Special Interrogatory No. 1, Ex. 4 to Boucher Decl., at p. 6). Of these, 
approximately 361 have worked at Embassy Suites in Walnut Creek, the same hotel as Plaintiff, 
69 of which were employed as room attendants. (Defendant’s Response and First Amended 
Response to Special Interrogatory No. 1, Ex. 5 to Boucher Decl., at p. 5.) Plaintiff estimates that 
the subclasses number in the hundreds. (Motion at 11:18-26.) Based on these figures, the 
proposed classes and subclasses are sufficiently numerous as it would be impracticable to bring 
all members into court. 

3. Identification of class members:  

Although the class must be ascertainable, its members need not be identified to bind 
them by a class action judgment. (See Lazar v. Hertz Corp. (1983) 143 Cal.App.3d 128, 138 
[all persons who rented a car from Hertz in California during a 4-year period held an 
ascertainable class].) Defendant challenges the subclasses set forth in the Motion, asserting 
that the meal and rest break policies were not uniformly rolled out amongst their properties on 
the date Acosta was hired, or from one manager to the next. As such, Remington argues any 
division of the classes by a specific date is a legal fiction, and figuring out which policy applied to 
which employee would require examining more than 4,000 different personnel files. While 
onerous, this is not an insurmountable hurdle. Remington has not argued that it cannot identify 
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its own past and present employees. The class members are sufficiently identifiable.  

Plaintiff has met her burden under Code of Civil Procedure § 382 with respect to 
ascertainability of the Rest Period Class and Final Pay Class, but not the Meal Period Class.  

B. Well-Defined Community of Interest  

The ‘community of interest’ requirement embodies three factors: (1) common questions 
of law or fact predominate over individual issues; (2) class representatives with claims typical of 
the class; and (3) class representatives who can adequately represent the class. (See Sav-On 
Drug Stores, Inc. v. Sup. Ct. (2004) 34 Cal.4th 319, 326.) 

1. Predominance of common questions:  

The “ultimate question” the element of predominance presents is whether “the issues 
which may be jointly tried, when compared with those requiring separate adjudication, are so 
numerous or substantial that the maintenance of a class action would be advantageous to the 
judicial process and to the litigants.” (Brinker Restaurant Corp. v. Sup.Ct. (Hohnbaum) (2012) 
53 Cal.4th 1004, 1021-22, internal citations omitted.) “As a general rule if the defendant's liability 
can be determined by facts common to all members of the class, a class will be certified even if 
the members must individually prove their damages.” (Ibid.) A case brought under a theory of 
liability that involves an allegedly illegal uniform policy is, by its nature, “a common question 
eminently suited for class treatment.” (Brinker, supra, 53 Cal.4th at 1033-34; see also 
Faulkinbury v. Boyd & Assocs., Inc. (2013) 216 Cal.App.4th 220, 232-236 [key question is 
whether legal liability under the theory advanced by Plaintiffs can be determined by facts 
common to all class members].)  

 Brinker, however, involved a defendant employer that conceded it had a common, 
uniform rest break policy that applied to all employees. (Brinker, supra, 53 Cal.4th at 1033.) 
The Brinker court described a uniform policy as one “consistently applied to a group of 
employees.” (Ibid.) Here, Remington vehemently denies having uniform policies for the 
purposes of the claims made herein.  

Acosta’s theory of recovery is based fundamentally on both (1) the facial illegality of 
Remington’s written meal and break policies, and (2) systematic understaffing. (See Motion at 
2-4; 18:17-18.) Common issues as to the former are likely. For example, Acosta would be able 
to demonstrate that Remington’s corporate office creates and approves the policy documents 
and handbooks distributed to its hotels in California. (See Boucher Decl., Ex. 3 Tr. 35-38; 81; 
83; 104.) It would appear that the issues related to proof of the understaffing theory are more 
individualized. 

Acosta contends that her meal and rest breaks were missed because she was busy, and 
“due to Remington’s pressure.” Her three other declarants also make this assertion as to their 
respective non-housekeeping positions. Arguing that understaffing is a subject on which 
“common evidence” will be presented (Motion, 18:17-18), Acosta provides little explanation of 
what sort of common evidence could address all hotels and all positions included in the 
proposed classes.  

In positing that understaffing is uniform among Remington’s hotels, Plaintiff refers to 
statements by Remington’s PMQ at deposition, but fails to attach the page she cites. (See 
Boucher Depo, Bowman Decl., Ex. 3, missing p. 79.) In her Reply and the supporting 
declaration of counsel, Plaintiff more clearly articulates the evidence for her theory that there is 
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a uniform policy (Reply, 6-7) and provides the missing deposition excerpts, but Remington’s 
response, including additional context for the excerpts, show that the admissions are not as 
clear as Plaintiff portrays. (See Declaration of Lisa M. Bowman in Support of Defendants’ 
Objections to Plaintiff’s Evidence on Reply.) For example, each hotel has different people who 
are responsible for delivering the employee handbook to new hires. (Id. at Ex. A.) Also, while the 
policies are centrally updated, the PMQ did not testify that the rollout dates were uniform, nor 
did she comment on whether the policies were re-distributed to employees already employed, 
etc. (Ibid.) 

It seems that both how the meal and rest break policies are rolled out, and how each 
employee is affected by the alleged understaffing will depend on his or her duties, and the 
requirements by individual hotels and supervisors. (See generally Bona Depo, Bowman Decl., 
Ex. 4.) While Acosta undoubtedly alleges a uniform policy (see Complaint, ¶¶65, 67), evidence 
of consistent application, and common proof, is lacking as it relates to any understaffing or 
excessive pressure to complete work and skip breaks. 

Plaintiff’s statistical analysis is not particularly helpful absent common issues of proof. 
(See Mora v. Big Lots Stores, Inc. (2011) 194 Cal.App.4th 496, 548 [where common questions 
of law or fact did not predominate on plaintiffs' claim they were improperly classified as exempt 
employees, court properly rejected use of expert report to demonstrate percentage of time 
employees spent on exempt vs. nonexempt tasks].) Further, to the extent timekeeping records 
are evidence of any sort of uniform policy, Dr. Kriegler’s compilation of data on missed meals 
and rest periods indicate compliant breaks were taken over 90% of the time, which is 
comparatively high. (See Dr. Krock, Decl., ¶10.) 

Proving her theory will likely include evidence of how Plaintiff’s work was assigned and 
why the work was too demanding to permit the legally-required breaks and meals. The inquiry 
depends on analysis of questions such as whether the job duties are sufficiently handled by the 
persons working at any given time, different shift needs, communication methods with 
supervisors, etc. With 34 positions across 11 hotels included in the proposed classes, this would 
present an unwieldly task. Even considering just housekeepers, each hotel uses a different 
system to make room assignments to staff, leading to variability in proof among the hotel 
properties. (Bowman Decl., Ex 5A.) 

In contrast, the rule that employees were required to remain on premises for rest breaks 
is more amenable to common proof. Throughout the relevant time period, Remington’s policy 
was that all non-exempt employees were to remain on the premises during their 10 minute rest 
breaks. (See Boucher Decl., Ex. 11-12, and Ex. 3, Bona Tr. 48-49, 54-56.) Variation in job 
duties, sufficiency of staffing, shift analysis, etc., are unlikely to significantly affect whether 
employees were permitted to leave the premises during break periods.  

While Defendant argues that the question of whether employees waived their breaks 
is not one that can be tried on a classwide basis, the Brinker court specifically held otherwise. 
If employees are never authorized to take the legally-required breaks in the first place, they 
cannot be validly waived. (Brinker, supra, 53 Cal.4th at 1033.)  

Remington takes the position that the on-premises requirement in a rest break policy 
does not violate California law and is therefore not an issue appropriate for certification, but it 
cites no California authority allowing such constraint. Augustus, supra, 2 Cal.5th 257 does not 
control this issue and, while federal district cases have denied certification on the issue, Plaintiff 
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points out that California trial courts have done otherwise. (See Reply, n. 5.) Additionally, the 
Division of Labor Standards Enforcement’s website unambiguously shows that the agency 
interpretation does not allow employers to prohibit leaving the premises. (See Reply, n. 4.) 

While some employees claim to occasionally leave the hotel premises (see Corcuchia-
Carter Decl., ¶7; Gracheff Decl., ¶6, Isidoro Decl., ¶5, Zohoury, ¶7), a defendant employer's 
evidence of inconsistent application of an illegal policy is generally insufficient to defeat class 
certification. (Alberts v. Aurora Behavioral Health Care (2015) 241 Cal.App.4th 388, 409, citing 
Brinker, supra, 53 Cal.4th at 1033.) Many employee declarants also state they do not leave the 
premises during breaks. (See Avila Decl., ¶6, Barrios Decl, ¶12, Stewart, ¶10.) Some 
employees state their belief that they are permitted to leave, but do not indicate whether or not 
they actually leave. (See Spencer Decl., ¶7.) Most comment on never having been told they 
could not leave the premises, but they do not deny having received Remington’s written policies. 
Regardless of the anecdotal accounts of how this rule was implemented, as discussed below 
with respect to the Motion to Strike, these employee declarations are entitled to little weight, 
if any.  

Further, two of Plaintiff’s declarants state they were not allowed to leave the hotel 
premises during breaks: Magnolia Bejarano Alanis, who worked at the Yountville location, and 
Karena Parada, who worked at the Beverly Hills location. (Boucher Decl, Ex. 7, ¶8, Ex. 8, ¶6.) 
The Court notes these two hotels fall into a category of properties Remington attempts to 
distinguish from Acosta’s workplace based on price and target market. 

As to the Rest Break Class, and consequently the derivative Final Pay Class, common 
questions predominate with respect to the requirement that employees stay on premises for 
their breaks. With respect to the other challenges to the policies, and Remington’s alleged policy 
of understaffing, individualized issues predominate.  

2. Typicality of Acosta’s Claim:  

Defendant argues that Acosta is not sufficiently adequate or typical to represent the 
classes because she feels she was singled out by her manager in being given more difficult 
work than her colleagues, and because she is not a member of the 2012 or 2018 subclasses 
(Opposition at 30:9-14, 30:15-18.)  

Addressing Plaintiff’s membership in the 2012 and 2018 subclasses, in light of the 
Court’s denial of certification of the subclasses based on ascertainability, this issue is moot.  

As to Plaintiff’s complaints about her manager, typicality does not require that the class 
representative have identical interests with the class members. It “refers to the nature of the 
claim or defense of the class representative, and not to the specific facts from which it arose or 
the relief sought.” (Martinez v. Joe’s Crab Shack Holdings (2014) 231 Cal.App.4th 362, 375.) 
Plaintiff alleges she was deprived of meal and rest breaks based on a uniform policy at 
Remington’s hotels, not because she was unfairly treated by her manager. She is sufficiently 
typical of the classes she seeks to represent.  

3. Adequacy of Acosta to Represent the Class:  

To meet the adequacy requirement, Acosta must be capable, through qualified counsel, 
of vigorously and tenaciously protecting the interests of the class members. (Simons v. Horowitz 
(1984) 151 Cal.App.3d 834, 846.) Adequacy requires that the interests of Acosta, as named 
plaintiff, not be antagonistic to the interests of the class, and that she will vigorously prosecute 
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the action. (McGhee v. Bank of America (1976) 60 Cal.App.3d 442, 450.)  

Defendant argues that Acosta’s failure to testify about the purported classes at her 
deposition make her inadequate, but a plaintiff’s testimony at deposition is not the measure of 
adequacy. Acosta has two firms representing her, one of which has extensive class action 
experience, and the other with extensive wage and hour litigation experience. Acosta has 
vigorously prosecuted this action thus far, and there is nothing before the Court that suggests 
she will not continue to do so.  

She is an adequate representative. 

C. Manageability/Superiority 

The key questions for the Court are manageability and superiority. The starting point for 
that is an understanding of how Plaintiff proposes to litigate the case. In the context of a wage 
and hour case, “where a party seeks class certification based on allegations that the employer 
consistently imposed a uniform policy or de facto practice on class members, the party must still 
demonstrate that the illegal effects of this conduct can be proven efficiently and manageably 
within a class setting.” (Payton 25 v. CSI Electrical Contractors, Inc. (2018) 27 Cal.App.5th 
832,842, citing Cruz v. Sun World Internat., LLC (2015) 243 Cal.App.4th 367, 384.)  

Defenses that raise individual questions about the calculation of damages generally do 
not defeat certification. However, a defense in which liability itself is predicated on factual 
questions specific to individual claimants poses a much greater challenge to manageability. 
(Duran v. U.S. Bank National Assn. (2014) 59 Cal.4th 1, 30 [internal citations omitted].) 

Plaintiff has prepared and submitted a trial plan. (Boucher Decl., Ex. 14.) While she 
discusses some practical issues of classwide proof, the details of how trial could proceed are 
somewhat imprecise, making general reference to payroll and timekeeping data, and to the 
testimony of representative employees. (See, e.g., Id. at 11:5-18.) Plaintiff’s statistical sampling 
methodology and the testimony of Dr. Kriegler, appear to be intended to address the calculation 
of damages, though she notes, “it may be helpful to depose class members comprising the 
sample.”  

Remington criticizes her plan as “glossing over liability.” As it relates to the Rest Period 
Class, Remington asserts the plan introduces damages issues into the liability analysis. (Id. at 
13:1-4.)  

The Court is concerned that manageability of proof in a class this broad, even pertaining 
just to the Rest Period Class’ on-premises rule, could pose insurmountable hurdles. For 
example, some of the employees were unaware of any prohibition of leaving the premises, did 
leave, and were therefore not harmed.  It is debatable whether defendant also would be 
permitted to try to prove that  others who were aware of the policy would not leave anyway 
because they chose to stay on premises for their own reasons.  

The Court’s focus is rooted in practicality. Plaintiff should attend the hearing prepared to 
explain, among other things, how she proposes to address this issue, as well as other 
manageability concerns, such as how she can efficiently provide testimony from representatives 
that address all hotel properties and positions without discounting Remington’s right to mount a 
defense. 
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D. Defendant’s Request for Stay of Final Pay Class 

Defendant argues the Court should stay consideration of the Final Pay Class pending a 
California Supreme Court determination in Naranjo v. Spectrum Security Services, Inc. (2019) 
40 Cal.App.5th 444.  

There is existing California Supreme Court authority that such premium payments are 
wages that do trigger waiting time penalties. (See Murphy v. Kenneth Cole Productions, Inc. 
(2007) 40 Cal.4th 1094, 1114.) This Court is aware of no authority to deny certification based on 
what may be the law in the future.  

E. Deviation from Complaint 

Citing Lampe v. Queen of the Valley Medical Center (2018) 19 Cal.App.5th 832, 842, 
Defendant argues that since the Motion seeks to certify subclasses not defined in the complaint, 
it should be denied in its entirety.  

Lampe involved an extreme circumstance where the court had previously stricken a 
class from the complaint, which plaintiffs later included in their motion for certification. Here, 
Plaintiff has not significantly strayed from her original complaint, which specified that the classes 
would be divided by meal, rest break, and final pay classes (Complaint, 6:15-7:7.) Further, 
discovery often provides insight not available at the time of a complaint. The subclasses set 
forth by plaintiff are not certifiable, however, for reasons related to ascertainability, as discussed 
above. 

IV. Motion for Class Certification Conclusion 

The Court is inclined to grant the motion as to the Rest Period Class and, potentially, the 
Final Pay Class, assuming Plaintiff can articulate how the above-mentioned manageability 
issues can be addressed, and why two separate classes are necessary when the Rest Period 
Class includes former employees who could be awarded waiting time penalties if successful. 
Plaintiff should also be prepared to discuss an appropriate limitation on her theories to exclude 
the individualized issues of proof presented by the understaffing theory discussed above, i.e., it 
appears to the Court that a Rest Period Class should be certified only with respect to the “on 
premises” limitation, and not with respect to any of the other issues raised. 

Certification is denied as to the Meal Period Class and all subclasses.  

Motion to Strike Declarations, to Limit Defendant’s Communications with Class Members, 
and for the Issuance of a Corrective Notice 

Plaintiff’s Motion to Strike Declarations, to Limit Defendant’s Communications with Class 
Members, and for the Issuance of a Corrective Notice is granted in part, as discussed below. 

I. Background 

Plaintiff has moved to strike the 39 declarations of employees and potential class 
members filed by Remington with its opposition to Plaintiff’s Motion for Class Certification. In the 
alternative, she asks that the Court discount the evidentiary weight of the declarations. She 
further asks the Court to order defendant to identify all potential class members who it has 
communicated with regarding this lawsuit, to limit Defendant’s communications with potential 
class members, and to order the issuance of a corrective notice. The requests are made on the 
basis that the declarations were obtained through coercive, misleading, and unethical tactics.  
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Defendant opposes the motion, responding that plaintiff is mistaken in her 
characterizations, that the communications were not abusive, and that various measures were 
taken to ensure fairness, as demonstrated by the “Acknowledgment[s] Regarding Interview” 
signed by each of the declarants. 

II. Discussion 

A trial court has both the duty and authority to exercise control over communications 
between the parties and potential class members to prevent unfairness. (Barriga v. 99 Cents 
Only Stores LLC (2020) 51 Cal.App.5th 299, 330.) Courts are especially sensitive to possible 
coercion in unilateral communications between a class opponent and its current employees who 
are putative class members. (Id. at 326.) Even where a court does not necessarily strike, or 
refuse to admit, testimony obtained by a defendant company from its employees, the probative 
value has very little weight when weighed against testimony of employees who risk accusing an 
employer of a workplace violation. (Id. at 327, citing Brown v. Nucor Corp. (4th Cir. 2015) 785 
F.3d 895, 913 [affirming district court's decision to give “‘limited weight’” to approximately 80 
declarations from current employees “given under potentially coercive circumstances”].) 

An order limiting communications between parties and potential class members should 
be based on a clear record and specific findings of abuse that reflect a weighing of the need for 
a limitation and the potential interference with the rights of the parties. (Barriga, supra, 51 
Cal.App.5th 299, 324, citing Gulf Oil Co. v. Bernard (1981) 452 U.S. 89, 99-100.)  Where such 
findings are made, there is no First Amendment violation. 

In considering whether pre-certification communications between employers and 
employees are sufficiently deceptive or coercive to warrant relief, courts consider whether the 
employer adequately informed the employees about: (1) the details underlying the lawsuit, (2) 
the nature and purpose of the communications, and (3) the fact that any defense attorneys 
conducting the communications represent the employer and not the employee. Federal courts in 
California have also found violations of California Rule of Professional Conduct 3-600 
(addressing, inter alia, communications between counsel for a corporation and its employees) 
relevant in deciding whether improper communications have taken place. (Barriga, supra, 51 
Cal.App.5th at 330, citing cases.) 

The record is mixed as to the first and second factors. What the declarants knew about 
Acosta’s claims, their rights to compensation resulting from this lawsuit, and the nature of their 
communications with Remington’s attorneys, varies. One employee, Jonathan G. Jacobs, 
having participated in a previous class action against another employer, appears to know what 
Acosta’s claims are and what it meant for him to offer his declaration. Other employees, having 
no more than a third-grade education in a foreign language, likely had a significantly more 
difficult time understanding statements like, “I understand Plaintiff seeks to bring these claims on 
behalf of non-exempt current and former employees” or “I may fall within the class of employees 
Plaintiff seeks to represent and thus may be eligible to recover money based on the outcome of 
the lawsuit.”  

The record of the conversations between Defendant’s attorneys and the employees is 
reflected in the attorneys’ declarations and the deposition testimony of the employees. The 
attorney declarations generally reflect that the attorneys conveyed the same information as is 
reflected in the “Acknowledgment Regarding Interview” signed by each declarant. The attorneys 
also state they provided the same information orally to the employees prior to the interviews. 
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Beyond what is stated in the papers, we do not know what was said. One can imagine problems 
with both too much and too little.  

What is known is that the declarants learned of the suit on the same day, during the 
same interview session, as they were asked to sign their declarations. We also know that the 
declarations were contrary to their interests as potential class members, and that declarants 
were not given time to read the documents in private, make changes in private, or discuss the 
matter with their families. They made all revisions on the spot, in the presence of Defendant’s 
attorney, and while on the clock. At least one employee thought she was in trouble. (See Sedlak 
Decl., Ex. D, 9:23-25.)  

As to the third factor, the deposition transcripts show that attorneys for the Defendant 
were overtly holding themselves out as representatives of the Remington employees at their 
depositions. While acting in this role at depositions, Remington’s attorneys used “speaking 
objections” and, at times, interfered with the testimony offered. (See, e.g. Sedlak Decl., Ex. G, 
109:5-21.) Defendant’s attorneys, on multiple occasions, instructed the deponents not to answer 
on the basis of privilege. (See, e.g. Sedlak Decl., Ex. C, 9:23-10:2; Ex. D, 13:20-25.) This 
conduct was abusive in that it led to significant confusion of the deponents as to whether they 
were being represented by the attorneys who, in actuality, represented their employer—a 
potentially adverse party. (See, e.g., Sedlak Decl., Ex. G10:25-11:23.) The deposition 
transcripts reflect that they followed the instructions of Remington’s attorneys. The employees, 
who had signed a declaration privately with Remington’s attorneys potentially felt falsely aligned 
in interest with Remington’s attorneys.  

The fact that acknowledgments were signed does not cure the potential for abuse. It 
appears the acknowledgments were signed on the spot, in front of the attorney who was 
requesting information. It is unclear how many employees were asked, but declined to be 
interviewed, how many of those interviewed were not asked to sign declarations, how many that 
were asked to sign a declaration after being interviewed declined to do so, whether those that 
did sign a declaration asked for any substantive changes to be made to the declarations, among 
other unknowns. Considering all these unknown factors, Defendant’s suggestion that “just” 
seven depositions cannot accurately represent 39 declarations is troubling.  

The Court finds these circumstances potentially misleading, but believes striking the 
declarations is unnecessary in this case. The declarations are entitled to little weight. The 
coercive nature that is inherent in the employment relationship (particularly for at-will 
employees), as well as the specific circumstances present here, make the declarations less 
trustworthy, in addition to being conclusory in many respects. For example, declarants have no 
expertise in California laws pertaining to meal and rest periods, but assert they have been paid 
for all time worked. Notably, the declarants often do not state how long they have been 
employed by Remington. They do not state when, chronologically, they received instructions to 
take timely breaks, or otherwise take advantage of their rights. The declarations at times also 
conflict with the declarants’ testimony at deposition. (See, generally, Appendix of Plaintiff’s 
Objections to Remington’s Evidence Submitted in Support of Opposition to Motion for Class 
Certification.) 

III. Motion to Strike Conclusion 

Defendant and its agents shall have no further communications with potential class 
members regarding this lawsuit without first obtaining written permission from the Court. If 
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Defendant wishes to communicate with potential class members regarding this lawsuit, it shall 
submit a proposed statement to the Court setting forth the information that it wishes to 
communicate, the means it intends to use to make the communication, and individual(s) who will 
make the communication. 

Further, a corrective notice is warranted, but may be included with the class notice. The 
notice shall advise the members that any communications they may have previously had with 
Defendant will not bar their right to participate in the class action, or make any claim. It shall 
further explain that any declarations they signed will not be considered dispositive by the Court, 
and that defendant cannot retaliate against them for cooperating with plaintiffs' counsel or 
otherwise participating in this lawsuit. Plaintiff's counsel shall draft a proposed curative notice for 
the Court's review, to be included in the proposed notice, pursuant to California Rules of Court, 
Rule 3.766 (b). 

E-Filing Note 

This case was designated for electronic filing in February 2017. Parties are reminded to 
be familiar with the Court’s standing order on electronic filing entered at that time as e-filing 
serves a particularly important role in current pandemic environment. Absent one of the very 
unusual circumstances described in that order, all filings are to be filed electronically.  

While no intentional violations of the e-filing order are assumed, Defendant’s opposition 
papers to the Motion for Class Certification, as well as the Declaration of Lisa Bowman in 
Support of Defendant’s Opposition to the Motion to Strike, do not appear to have been uploaded 
to the File&ServeXpress website. Defendant shall ensure the documents are made available 
there, electronically, with Exhibit 5A to the Declaration of Jennifer Bowman redacted, consistent 
with Defendant’s request for sealing. The Declaration of Lisa Bowman in Support of Defendant’s 
Opposition to the Motion to Strike, despite a “Notice of Manual Filing,” does not appear to have 
been filed at all, though the Court has reviewed an unfiled paper courtesy copy, which was 
presumably served on Plaintiff as well. Defendant shall ensure that the Court’s records contain 
all necessary documents. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-02404 
CASE NAME: ACOSTA VS. REMINGTON LODGING 
HEARING ON MOTION TO STRIKE DEFENDANT'S EMPLOYEE DECLARATIONS 
FILED BY RINA ACOSTA 
* TENTATIVE RULING: * 
 
[see line 3] 
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 5.  TIME:  9:00   CASE#: MSC18-00547 
CASE NAME: GABRIEL GONZALES VS. WALMART 
HEARING ON MOTION TO APPROVE PAGA SETTLEMENT 
FILED BY GABRIEL GONZALES 
* TENTATIVE RULING: * 
 

On July 2, 2020, the Court held a hearing on plaintiff’s motion to approve its PAGA 

settlement, based on a tentative ruling issued by the Court on July 1, 2020.  The tentative ruling 

is incorporated by reference.  After the hearing, the Court directed counsel to file a supplemental 

brief and declaration addressing particular issues.  Counsel did so on July 15, 2020. 

Based on the material submitted, the Court finds that: 

1. The Settlement Administrator’s Fee is $9,800, not $5,000; 

2. The lack of provision for reimbursement of out-of-pocket costs is reasonable, because it 

appears they are not recoverable under PAGA, and the settlement does not purport to 

release any such claims;  

3. The value and nature of Mr. Gonzales’ individual claims is reasonable, and negates any 

inference that he has excessively allocated PAGA liability to his individual claim; 

4. PAGA claims settled in this agreement are only those based on failure to reimburse 

employee expenses under Labor Code section 2802, as provide in the revised 

settlement agreement;  

5. $15,000 in litigation costs is reasonable and is approved; 

6. Funds are unlikely to revert to Walmart, because that provision applies only if the 

amount is less than $10,000, which is unlikely. 

The motion is granted.  Plaintiff’s counsel is directed to prepare an order incorporating the 

Court’s rulings, and a separate final judgment.  The judgment should include a date for a 

compliance hearing, set after consultation with the Department 39 clerk, to be held after 

implementation of the settlement is completed. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00547 
CASE NAME: GABRIEL GONZALES VS. WALMART 
HEARING ON OSC RE: WHY ATTY. PYLE SHOULD NOT BE SANCTIONED FOR 
HIS FAILURE TO APPEAR AT 6/9/20 CMC BY COURTCALL 
* TENTATIVE RULING: * 
 
The Court has reviewed counsel’s response, and notes only that as a general matter, filing of a 
motion, including a dispositive motion, does not automatically vacate existing Case 
Management Conference settings.  The parties must submit an appropriate request.  
Nonetheless, the Order to Show Cause is discharged. 
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 7.  TIME:  9:00   CASE#: MSC18-00547 
CASE NAME: GABRIEL GONZALES VS. WALMART 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Given the Court’s ruling on Line 5, the Case Management Conference is not necessary, 
and is vacated. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS. WILKINS 
HEARING ON MOTION TO SET CERTAIN PRETRIAL DISCOVERY DATES 
FILED BY JESSICA LEE 
* TENTATIVE RULING: * 
 
The Court has received no timely opposition to the motion.  Ultimately, the motion requests only 
two orders: (1) a meet and confer concerning pending discovery requests no later than two 
weeks after this hearing; and (2) that defendants produce all responsive documents (as to which 
defendants did not object) to Plaintiff’s document requests within two weeks of this hearing.  
Granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01416 
CASE NAME: SHEFAYEE VS. SAHAR 
SPECIAL SET HEARING ON: REVIEW OF SANCTIONS AFTER RESPONSES 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 

This matter has been the subject of several prior proceedings in which the Court has 

endeavored to get the parties to comply with their obligations in seeking and responding to 

discovery.  The prior decisions of January 30, 2020, and June 25, 2020, are incorporated by 

reference.  After the last hearing, the Court declined to compel further responses, but directed 

Plaintiff’s counsel to file a statement, in the nature of a Separate Statement as normally would 

be used in a motion to compel, explaining the nature of discovery sanctions that it requested 

from the Court.  The statement was to be provided by July 16, followed by a response by 

defendants on July 23, set for hearing July 30.  Plaintiff filed a statement on July 23.  Defendant 

filed a statement on July 24.  Plaintiff’s late statement may be due to the fact that on July 15, 

2020, Defendants served second supplemental responses, which the Court had not directed 

or authorized. 

  Plaintiff’s primary assertion at this point is that the defendants failed to provide an 

initially timely response to his discovery requests, and therefore all objections are waived.  

Plaintiff’s counsel attests that he served four sets of written discovery requests on defendants 

on July 2, 2019 by electronic mail.  (No proof of service has been provided.)  Plaintiff asserts 
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that there was an agreement with defense counsel to serve all documents in the case 

electronically.  On July 8, 2019, new defense counsel served a substation of attorneys on 

plaintiff’s counsel by mail, and filed it the next day.  On August 15, 2019, plaintiff’s counsel sent 

the defendants’ new counsel an email stating that no responses to the pending discovery had 

been provided, and therefore all objections were waived.  New defense counsel responded by 

stating that they had not been served with discovery and that there was no agreement in place 

to accept service electronically. Of course, defense counsel was not obligated to continue in 

place prior counsel’s agreement to accept service electronically, but neither was he entitled to 

revoke it retroactively.  If prior defense counsel failed to provide the new (and current) counsel 

with the discovery requests, or to advise new counsel of the agreement to accept electronic 

service, responses, this does not change their obligations.  Plaintiff’s counsel attests that he 

emailed prior counsel and asked if the discovery had been forwarded to the new counsel, but 

does not indicate how the prior counsel responded.   

The Court has not been provided a copy of any such agreement, although documents 

filed by previous defense counsel as of February of 2019 were being served electronically.  

Plaintiff’s counsel, however, as of 2/21/19, was serving by U.S. Mail, but served a case 

management conference statement (for a July 9, 2019 Case Management Conference) on June 

21, 2019.  This suggests that there was an electronic mail service agreement in place.  

Plaintiff’s counsel further states that on September 17, 2019, defense counsel sent an 

email stating that responses would be served by September 30, but they were not received until 

October 5.  Plaintiff’s counsel indicate whether there was an agreement that objections were 

waived.  Defense counsel asserts that plaintiff’s counsel did indicate that objections were 

waived.  He also asserts that plaintiff’s counsel re-served the discovery. 

When defense counsel did respond, the responses consisted entirely of objections. 

Plaintiff asserts that Defendants filed late responses, thereby waiving all objections.  

(CCP § 2030.290(a)(2) [interrogatories]; §2031.300(a) [requests for production of documents] 

§2033.280  [requests for admissions].)  These provisions are not absolute, however.  A party 

may move for relief from the waiver, where the failure to serve a timely response was because 

of mistake, inadvertence, or excusable neglect, and has served a compliant response.  

(§2030.290(a)(2), §2031.300(a).) Even without such a motion, however, courts may relieve a 

party from the waiver.  (Deyo v. Kilbourne (1978) 84 Cal.App.3d 771, 785 [“Objections must be 

interposed in a timely fashion, and, absent good cause for relief from default, a court will not 

consider belated objections or additional objections.”]  See also Mannino v. Superior Court 

(1983) 142 Cal.App.3d 776, 779 [trial court could entertain relief from waiver based on 

declaration provided in response to motion to compel, but where no reasonable excuse was 

provided, court should have granted relief].)  

Under these circumstances, there is good cause to relieve defendants from the waiver of 

objections.  It seems apparent that there was a slip-up of some sort in the transfer of the case 

from one counsel to another.   When new counsel did raise the matter, there was never any 
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clear resolution of the waiver issue.  It would not be appropriate for the defendants to bear the 

burden of waiving objections based on their counsel’s error. 

The remaining roadblock is whether defendants have served substantially compliant 

responses, which takes us back to the merits of the discovery issues.   As to the supplemental 

responses, Plaintiff’s late-filed update describes in some form the responses and his 

dissatisfaction with them.  Although the Court directed that the update be provided in the 

same form as a Separate Statement that would be filed in support of a motion to compel, i.e., 

setting forth in full the request, the response, and the argument as to why the response is 

insufficient, Plaintiff has failed to do so.  The update does not contain the text of the request. 

Most of the discussion of the inadequacy of the responses is simply to restate that all objections 

were waived. 

While the Court did not authorize the Second Supplemental responses, they were 

served, and it appears to the Court that the responses are substantially compliant.  Accordingly, 

defendants are relieved from any waiver of objections.  The Court will not impose any evidence 

or issue sanctions.  As to monetary sanctions, on January 30, the Court suspended a sanction 

of $7,975.  Plaintiff has sought more sanctions for additional time spent.  The Court now has 

had the opportunity to review the entire course of events and the conduct of each counsel.  The 

initial discovery responses were largely overbroad, especially with respect to all defendants 

other Namath Sahar, since basically the same discovery was propounded against all defendants 

even though only Nathan Sahar is the only alleged “employer.”  Thus, some of the objections 

were substantially justified.  Nonetheless, some of the objections were not substantially justified, 

and it took more effort by plaintiff that it should have to obtain compliant responses.  

Accordingly, the circumstances of this case justify only a small sanction award.  The Court 

orders defendants to pay plaintiff a monetary sanction of $500 (total). 

 

  

10.  TIME:  9:00   CASE#: MSC19-02640 
CASE NAME: ALAMMARI VS. OCEAN CITIES PIZZA 
HEARING ON MOTION TOR COMPEL INDIVIDUAL ARBITRATION 
FILED BY HOME COUNTY PIZZA, INC., et al. 
* TENTATIVE RULING: * 
 
Defendant’s opposition was timely served on opposing counsel, but defendant attempted to file 
a hard copy with the court, rather than filing electronically, which resulted in the physical filing 
being rejected and the Court not receiving the opposition in time for proper review.   
Accordingly, the matter is continued by the Court to August 6, 2020 at 9:00 a.m. 
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ADD-ONS 

 

11.  TIME:  10:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
SPECIAL SET HEARING – COURT TRIAL 
SET BY DEPT. 39 AT 12/9/19 CMC 
* TENTATIVE RULING: * 
 
Continued by the Court to August 12, 2020 at 10 a.m. 

 

 

12.  TIME:  10:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS. HARMS 
HEARING ON MOTION FOR SANCTIONS 
FILED BY DALE HARMS 
* TENTATIVE RULING: * 
 
Continued by the Court to August 12, 2020 at 10 a.m. 

 

 

 


